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Employee Ownership Australia Supports Innovation but Identifies Critical Gaps in the Proposed IBCC
Employee Ownership Australia welcomes the opportunity to make this submission to Treasury in response to the consultation paper, Capital gains tax reforms — arrangements for innovative start-ups, released on 18 June 2026 (Consultation Paper).
This submission addresses the proposed Innovative Business CGT Concession (IBCC), which is intended to preserve, in targeted circumstances, access to a 50 per cent capital gains tax discount for certain equity interests in innovative start-ups, following the replacement of the existing 50 per cent CGT discount with cost base indexation and a 30 per cent minimum tax from 1 July 2027.
Employee Ownership Australia is Australia’s peak body for employee ownership. We represent the interests of companies, trustees, advisers and employees engaged in broad-based and start-up employee share schemes across all sectors of the Australian economy.
This submission should be read together with Employee Ownership Australia’s submission of 9 June 2026 to the Senate Economics Legislation Committee in relation to the Treasury Laws Amendment (Tax Reform No. 1) Bill 2026 and related measures. That earlier submission raised broader concerns about the design of the capital gains tax reforms and their impact on employee ownership. Those concerns remain directly relevant to the IBCC.
Employee Ownership Australia supports the policy objective of encouraging innovation, entrepreneurship and long-term productive investment. However, the IBCC is insufficiently integrated with the existing employee share scheme regime. Without amendment, Employee Ownership Australia is concerned that it will fail to deliver its stated objectives for the employees who are essential to building innovative businesses. Above all other matters raised in this submission, Employee Ownership Australia’s foremost and most strongly held recommendation is that the existing start-up employee share scheme concession be retained as a standalone regime, and that all existing interests be fully grandfathered if it is not. Treasury should treat this as a threshold priority in finalising the IBCC.
Executive Summary
The IBCC Is a Constructive but Incomplete Response to the Needs of Employee Ownership in Innovative Businesses
Employee Ownership Australia supports the principle of a targeted concession for innovative start-ups. However, the proposed IBCC requires significant amendment to accommodate the realities of employee share schemes and employee ownership structures. 
Foremost among Employee Ownership Australia’s concerns, and the one to which Treasury should give overriding priority in finalising the IBCC, is the retention of the existing start-up employee share scheme concession as a standalone regime — or, failing that, the full grandfathering of all existing interests. The IBCC should not be framed as, or attempt to, in substance replace or alter the start-up employee share scheme concession but should instead sit as an alternative basis on which a concession is available. There should be express protection for the $1,000 exemption and effective grandfathering where the form of an ESS interest changes. This is discussed in detail in Section 4 below.
The following other themes are developed in this submission:
· The IBCC’s “new equity only” requirement unfairly excludes genuine secondary transactions common in employee ownership, particularly acquisitions by employee share trusts from existing shareholders.
· The innovation testing framework creates unacceptable uncertainty for employees who cannot independently verify their company’s innovation status. A binding, company-level certification pathway is essential.
· Founders and early employees need safe harbours where innovation status cannot be satisfied at the time equity is first issued.
· Transitional treatment of existing ventures and existing ESS interests must not require retrospective innovation testing against criteria that did not exist when employees made their decisions.
· The multi-event architecture of Division 83A and Subdivision 130-D of the Income Tax Assessment Act 1997 (Cth) (ITAA 1997) creates fundamental incompatibilities with the proposed eligibility and transitional rules.
· The proposed five-year minimum holding period is too rigid for employees, is inconsistent with the existing start-up employee share scheme concession and should be shortened to three years, with carve-outs for events outside employees’ control.
· Rollover and continuity rules must preserve IBCC and ESS status through corporate restructures.
· The $10 million lifetime cap should be reconsidered to ensure it remains meaningful for employees in high-growth outcomes.
· Employee share trusts and genuine employee ownership trusts must be excluded from any future trust minimum tax, and Treasury should commit to targeted, ongoing consultation with employee ownership stakeholders.
Policy Context
Both Financial and Human Capital Are Essential to a Functioning Innovation Ecosystem
Australia’s innovation economy depends on two forms of capital: financial capital (provided by founders, angel investors, venture capital and private equity funds, and strategic investors) and human capital (provided by founders, employees and management who accept below-market pay, career risk, illiquidity and uncertain exit timing in exchange for equity participation).
A regime that supports financial capital through expanded venture capital incentives while simultaneously weakening employee equity incentives is incomplete and internally inconsistent.
Employees in innovative start-ups are not passive investors seeking concessional tax treatment on asset appreciation. They accept below-market cash remuneration, employment risk, business failure risk, illiquidity, uncertain exit timing, dilution risk, and limited ability to sell or diversify. These risks are qualitatively different from those borne by external investors, and the tax system should recognise that distinction.
The start-up employee share scheme concession in Subdivision 83A-C of the ITAA 1997 is one of the most important policy settings supporting Australia’s innovation economy. It enables early-stage companies to use equity as a recruitment and retention tool despite lacking cash flow to pay market salaries. The combination of tax deferral and the CGT discount gives the concession its economic value.
The IBCC is a welcome acknowledgement that innovative businesses require different treatment. However, it must be properly integrated separately but with regard to the existing ESS regime to achieve its stated objectives.
Retention of the Existing Start-Up Employee Share Scheme Concession
Relevant consultation questions: Questions 1, 2 and 7
This is Employee Ownership Australia’s foremost recommendation in this submission. The retention — or, failing that, the full grandfathering — of the existing start-up employee share scheme concession matters more to the ongoing viability of employee ownership in Australia than any other single design feature of the IBCC. Treasury should treat this as a threshold priority in finalising this measure.
The Start-Up Concession Should Be Retained as a Standalone Regime
Employee Ownership Australia’s paramount recommendation in this submission is that the existing start-up employee share scheme concession, including the associated discounted capital gains tax treatment, be retained in its current form.
The start-up concession serves a fundamentally different policy objective from the proposed IBCC. It is designed to facilitate broad-based employee ownership in emerging and growing businesses by allowing employees to acquire genuine equity interests on a tax-deferred basis and participate in the long-term growth of the enterprise, rather than to attract early-stage risk capital from founders and external investors.
Accordingly, the start-up concession should continue to operate as a standalone regime. The eligibility criteria, investment caps, ownership limits and other restrictions proposed for the IBCC should not apply to employee equity interests issued under the start-up employee share scheme provisions. The IBCC is not structured as, nor is it appropriately tailored to, facilitate and promote employee ownership and as presently framed is inadequate to do so. 
Applying the IBCC’s limitations to employee share scheme interests would significantly reduce the effectiveness of the existing start-up framework and undermine long-established arrangements that have successfully facilitated employee ownership in growth companies. Rather than seeking to address the impact of the capital gains tax changes to employee share schemes through a broad measure like the IBCC, the specific existing concession should be separately maintained. 
If Not Retained Independently, Existing Start-Up Scheme Interests Must Be Fully Grandfathered
If the Government does not accept Employee Ownership Australia’s paramount recommendation that the existing start-up concession be retained independently, Employee Ownership Australia strongly and unequivocally recommends, as an essential minimum protection, that all equity interests issued under the current start-up concession prior to the Budget announcement be fully grandfathered.
In particular, the existing discounted capital gains tax treatment should continue to apply to all qualifying employee equity interests issued before the announcement date.
This protection is necessary because participants acquired their interests on the basis of a clearly understood legislative framework. It would be entirely impractical and inequitable to require holders of existing interests to rely on a new concession containing eligibility requirements, compliance obligations and prescriptive rules that did not exist when the equity was originally provided. Retrospective removal of the current capital gains tax outcomes would undermine confidence in employee ownership arrangements and create significant uncertainty for participants.
The grandfathering should be implemented outside of the proposed IBCC and should sit with the existing start-up concession in Subdivision 83A-C of the 1997 Act.
The $1,000 Exempt Employee Share Scheme Offers Should Continue Unchanged
Employee Ownership Australia recommends that the current tax treatment applicable to employee share scheme interests issued under the existing $1,000 exemption continue to apply to all existing and future offers made under that regime.
The current framework provides a simple and effective mechanism for encouraging broad-based employee ownership. Requiring employers and employees participating in these arrangements to comply with the more complex IBCC rules would impose a disproportionate administrative burden.
For many employers, particularly small and medium-sized businesses, the relevant arrangements involve relatively low-value interests being provided to a large number of employees. Imposing additional compliance obligations in these circumstances would create unnecessary complexity, confusion and red tape without any corresponding material reduction in revenue risk.
The Government should therefore preserve the operation of the existing exemption and avoid subjecting these arrangements to new regulatory requirements designed for fundamentally different policy objectives.
Grandfathering Provisions Must Operate Effectively Where the Form of the Interest Changes
If grandfathering rules are introduced, specific provisions should be included to ensure that they operate effectively where the form of the relevant equity interest changes over time, including the exercise of options, conversion of rights, restructures, rollovers or equivalent transactions.
In particular, where an employee holds an option, performance right or similar interest that was issued under a grandfathered arrangement and that interest is subsequently exercised or converted into shares, the resulting share should retain the grandfathered status of the original interest. For this purpose, the original right and the share acquired on exercise should be treated as a single continuing asset for the application of the grandfathering provisions.
Absent such a rule, a participant could lose grandfathered treatment merely because the ordinary operation of the employee share scheme requires an option or right to be exercised. This outcome would be contrary to the purpose of grandfathering and would create uncertainty for employees participating in long-term equity plans.
The IBCC Is Too Narrowly Targeted and Not Properly Integrated with the Existing ESS Regime
Relevant consultation questions: Questions 1, 2 and 6
The Concession Must Be Designed with Employee Share Schemes as a Central — Not Peripheral — Consideration
The proposed IBCC appears to have been designed primarily with founders and external investors in mind. Employee share scheme participants are identified as eligible but the detailed design does not adequately accommodate the mechanics of how employees actually receive, hold and dispose of equity.
No equivalent carve-out or preservation rule currently exists for ESS interests, despite the Consultation Paper providing for targeted treatment of other classes of participant. This is a significant omission.
Employee equity depends on deferral of the taxing point, capital account treatment, the ability to hold equity over time, access to the 50 per cent CGT discount where holding periods are met, and ESS-specific acquisition date and cost base rules. Without preservation of the discount, the concession is reduced to a mere timing deferral with no meaningful incentive on exit.
Employee Ownership Australia recommends that the IBCC be redesigned to treat employee share scheme interests as a central design consideration, with specific rules addressing the unique characteristics of employee equity.
The New Equity Requirement and Employee Share Trusts
Relevant consultation questions: Questions 1 and 7
The “New Equity Only” Requirement Excludes Legitimate Employee Ownership Transactions
The Consultation Paper proposes that the IBCC applies only to “new equity” issued after 30 June 2027. This requirement risks excluding a range of genuine employee ownership transactions that are commercially necessary and economically equivalent to new issuances.
In particular, employee share trusts commonly acquire shares from existing shareholders and warehouse them for later allocation to employees. This is a standard and commercially necessary mechanism that achieves the same policy outcome as new issuance — employees obtaining genuine equity exposure — but through a different legal pathway.
The new equity requirement, as presently framed, would exclude:
· employee share trusts acquiring shares from existing shareholders for later allocation to employees;
· founders selling small proportions of their holding to provide liquidity or facilitate employee participation;
· early employees selling shares to diversify risk where the buyer is an employee share trust or another employee;
· management equity reallocated in growth transactions; and
· shares forfeited by departing employees and reallocated to new employees through the trust.
Specific Rules Are Needed for Employee Share Trusts
Employee Ownership Australia recommends that the legislation include specific rules covering the following employee share trust transactions:
· acquisition of shares by a trustee from existing shareholders for the purpose of later allocation to employees;
· warehousing of shares by the trustee pending allocation;
· later allocation of warehoused shares to employees under an approved plan;
· forfeiture and reallocation of shares where an employee ceases employment before vesting;
· trustee-level disposals (including sales to fund plan administration or satisfy tax withholding obligations); and
· beneficiary-level qualification, such that the employee beneficiary can access the IBCC where the underlying shares satisfy the eligibility criteria regardless of the trust’s acquisition pathway.
These rules should ensure that the IBCC’s policy objective — encouraging innovation through equity participation — is not defeated by the legal form in which employee equity is held or acquired.
Innovation Testing and Certification
Relevant consultation question: Question 4
The ESIC-Style Innovation Principles Test Creates Unacceptable Uncertainty for Employees
The Consultation Paper proposes that qualifying companies satisfy an innovation requirement based on principles similar to the Early Stage Innovation Company (ESIC) framework. This requires detailed factual, technical and commercial analysis, professional advice, extensive documentation, and often engagement with the Australian Taxation Office through private rulings.
This framework is inherently problematic for employees. Individual employees cannot realistically assess whether their employer satisfies the innovation criteria. They lack access to the company’s technical documentation, R&D expenditure records, patent portfolios, and strategic plans. They cannot commission independent expert opinions or lodge private ruling applications.
It would be anomalous for employees to bear the risk that their employer fails to satisfy innovation criteria that the employees cannot themselves verify or influence.
A Binding, Company-Level Certification Pathway Is Essential
Employee Ownership Australia recommends the introduction of a binding, company-level certification pathway with the following characteristics:
· administered by a government agency with relevant expertise (for example, the Department of Industry, Science and Resources);
· prospective in operation, giving certainty from the date of certification;
· legally binding on all participants (founders, employees, investors, trustees) for a defined period;
· accessible and affordable for early-stage companies;
· renewable at defined intervals; and
· revocable only for fraud, material misstatement, or material change in circumstances.
An Objective Points-Based Alternative Should Be Available
In addition to or as an alternative to the principles-based test, Employee Ownership Australia recommends an objective points-based test under which companies could qualify by demonstrating satisfaction of a defined number of objective criteria, including:
· minimum R&D expenditure (as a percentage of revenue or as a fixed amount);
· registered intellectual property or pending patent applications;
· receipt of commercialisation grants from government agencies;
· participation in recognised accelerator or incubator programs;
· investment by a registered VCLP or ESVCLP;
· completion of regulatory pathway milestones (for biotech, medtech or deep tech);
· formal university or research institution collaboration;
· export or global market activity;
· material technology or product development expenditure; and
· certification by a relevant government agency.
Private Rulings Are Not a Scalable Substitute
Employee Ownership Australia does not support reliance on private rulings as the primary mechanism for determining innovation status. Private rulings are costly, time-consuming, available only to the applicant, and do not bind other participants in the company’s equity structure. They are not a scalable solution for the hundreds or thousands of companies that should be able to access the IBCC.
Safe Harbours for Founders and Early Employees
Relevant consultation questions: Questions 4 and 7
Founders and Early Employees Must Not Be Penalised Because Innovation Status Is Not Yet Established
Founders typically acquire their shares at incorporation, before the company has commenced substantive operations. At that point, innovation criteria based on R&D expenditure, revenue, intellectual property development, or commercial activity cannot be satisfied.
Similarly, early employees often join a company at a stage where its innovative character is nascent or unproven. They accept equity precisely because they are assuming risk in an enterprise whose future success is uncertain.
It would be anomalous and contrary to the IBCC’s policy objectives for the individuals most responsible for creating innovative businesses — and those who assume the greatest risk at the earliest stage — to be excluded from the concession because the company could not satisfy innovation criteria at the time equity was first issued.
Employee Ownership Australia Recommends Specific Safe Harbour Provisions
Employee Ownership Australia recommends the following safe harbour provisions:
· shares acquired at or near incorporation should qualify for the IBCC if the company satisfies innovation criteria within a defined period (for example, three years from incorporation);
· shares should be deemed to qualify once the company subsequently obtains certification under the recommended certification pathway;
· the safe harbour should apply equally to founders and early employees who receive equity before the company can demonstrate innovation status; and
· the safe harbour period should be sufficient to allow for the natural development cycle of innovative businesses, recognising that innovation is often demonstrated over time rather than at a single point.
Transitional Treatment of Existing Ventures and Existing ESS Interests
Relevant consultation question: Question 7
Retrospective Innovation Testing Is Unfair to Employees Who Had No Control Over Documentation or Certification
The Consultation Paper proposes transitional arrangements for shares issued before 1 July 2027, requiring satisfaction of criteria tested against FY2025–26. Employee Ownership Australia is concerned that this approach will impose retrospective innovation testing on existing ventures and employees.
Many employees have accepted equity in innovative companies under existing arrangements without any expectation that future tax outcomes would depend on demonstrating satisfaction of innovation criteria that did not exist when those decisions were made. They had no control over whether their employer maintained documentation, obtained certifications, or structured its affairs to satisfy criteria that had not yet been proposed.
Retrospective testing is fundamentally unfair to employees, who are passive recipients of equity under plans designed and administered by their employers.
Employee Ownership Australia Recommends the Following Transitional Framework
· Deemed qualification for shares and options issued under existing start-up ESS arrangements (section 83A-33 of the ITAA 1997) — these interests were already subject to a qualifying company test and should be deemed to satisfy IBCC requirements.
· Deemed qualification where the company was previously recognised as an Early Stage Innovation Company (ESIC) — prior ESIC status should be sufficient evidence of innovation.
· Objective transitional criteria based on verifiable facts (R&D expenditure, registered intellectual property, venture capital investment, government grants, patent applications) rather than subjective principles-based assessment.
· Certification based on current activities rather than historical reconstruction — companies should be able to demonstrate current innovation status without proving retrospective compliance.
· A safe harbour period during which existing ventures can obtain certification without losing access to the concession for interests already issued.
· Grandfathering of existing employee interests without requiring proof of historical innovation status — the preferred approach is express preservation of existing ESS interests regardless of whether the company can demonstrate innovation status at a point in the past.
Employee Ownership Australia’s strong preference is that all existing ESS interests issued before 1 July 2027 under the start-up concession be expressly preserved and deemed to qualify for the IBCC.
Interaction with the Multi-Event Architecture of Division 83A and Subdivision 130-D
Relevant consultation questions: Questions 2 and 7
The Proposed Framework Wrongly Assumes a Single Identifiable Asset and Cost Base at 1 July 2027
Division 83A and Subdivision 130-D of the ITAA 1997 determine acquisition time, taxing point and cost base by reference to a series of different statutory events occurring over the life of an ESS interest. These events include grant of the interest, vesting, exercise of an option or right, the deferred taxing point, the ESS assessable amount determination, cost base determination under section 130-80 and ultimate disposal.
The IBCC transition mechanism, and the broader CGT reform’s deemed disposal at 1 July 2027, wrongly assume that a single identifiable asset exists at that date with a known cost base. For many ESS interests, this assumption is incorrect:
· For tax-deferred shares where the deferred taxing point has not yet occurred, the cost base under the ESS rules may not be determinable at 1 July 2027.
· For options and rights, the asset acquired (the option) differs from the asset ultimately disposed of (the share). Grandfathering must attach to preserve pre-1 July 2027 economic growth even where the legal form of the asset later changes.
· Out-of-the-money options that gain value only after 1 July 2027 would receive no benefit from grandfathering if the mechanism looks only at the asset’s value at that date.
Eligibility Must Be Tested at Grant, Not Exercise
For options and rights granted under employee share schemes, the relevant testing time for IBCC eligibility should generally be at grant — when the employee makes the economic decision to accept equity in lieu of cash remuneration and assumes the associated risks.
Testing at exercise would produce the anomalous result that an employee could lose concessional treatment simply because the company succeeded in the period between grant and exercise. An employee who accepts options in a genuinely innovative start-up, bears risk during the development period, and exercises only once the company has grown beyond the eligibility thresholds would be penalised for the very outcome the concession is designed to encourage.
This would be inconsistent with the IBCC’s policy objectives and would discourage employees from accepting equity in early-stage companies.
Existing ESS Interests Must Be Protected
Employee Ownership Australia recommends that:
· existing ESS interests (including options, rights and shares held under Division 83A) be grandfathered, carved out or deemed to satisfy IBCC requirements;
· at minimum, existing start-up concession options and shares issued before 1 July 2027 be expressly protected regardless of the company’s subsequent growth;
· the legislation provide clear rules for determining IBCC eligibility where the ESS interest undergoes a change in legal form (option to share) after 1 July 2027; and
· cost base and acquisition date rules under Subdivision 130-D be expressly accommodated in the transitional provisions.
The Holding Period
Relevant consultation question: Question 5
The Five-Year Minimum Holding Period Is Too Rigid for Employees
The Consultation Paper proposes a minimum five-year holding period before the IBCC becomes available. Employee Ownership Australia considers this period too long for employee participants.
The existing start-up concession in section 83A-45 of the ITAA 1997 requires a three-year holding period. The ESIC regime contemplates a 12-month holding period for tax offset purposes. A five-year holding period represents a material increase over existing settings and will impose additional illiquidity on employees who already bear significant employment, business failure and dilution risks.
Employee equity is fundamentally different from investment equity. Employees cannot diversify; they have concentrated exposure to a single company through both their human capital (employment) and their financial capital (equity). Extending the required holding period compounds this concentration risk. If Employee Ownership Australia’s principal recommendation is not accepted, Treasury is strongly urged to align the holding period for the IBCC with the existing 3-year setting as a minimum.
Employee Ownership Australia Recommends a Three-Year Holding Period with Carve-Outs
Employee Ownership Australia recommends:
· a three-year holding period for employee participants, aligned with the existing start-up concession;
· carve-outs for events outside employees’ control, including:
· whole-of-company sales or changes of control;
· scrip-for-scrip rollovers and Division 615 top-hat restructures;
· employee cessation of employment (including termination, redundancy, death and permanent incapacity);
· compulsory acquisitions under the Corporations Act;
· IPO-related sell-downs required by underwriters or regulatory requirements;
· secondary sales permitted under plan rules; and
· corporate reorganisations not involving cashing out of the employee’s interest.
Many of these events are entirely outside the employee’s control. An employee who is made redundant, whose company is acquired, or who is required to sell shares in connection with an IPO should not lose access to the IBCC because a holding period has not been satisfied.
Rollovers and Continuity
Relevant consultation questions: Questions 5 and 7
IBCC Status Must Be Preserved Through Corporate Restructures
Start-up and growth companies commonly undertake corporate restructures during their lifecycle, including top-hat restructures under Division 615 before capital raisings, scrip-for-scrip transactions under Subdivision 124-M in connection with acquisitions or mergers, restructures for IPO preparation, restructures for international expansion, and restructures to facilitate acquisition by a larger entity.
These transactions are a normal and commercially necessary part of the innovation lifecycle. They should not result in the loss of IBCC status for employees (or other participants) whose equity is replaced or rolled over in the restructure.
The legislation should provide continuity rules so that:
· replacement interests issued in a Division 615 restructure retain IBCC status and inherit the holding period of the original interest;
· replacement interests issued in a Subdivision 124-M scrip-for-scrip rollover retain IBCC status;
· ESS interests that are converted, exchanged or replaced as part of a qualifying restructure are not treated as new interests requiring fresh satisfaction of eligibility criteria; and
· the holding period clock is not reset by a restructure that does not involve the employee receiving cash proceeds.
Without these rules, the IBCC would distort ordinary corporate activity and discourage commercially necessary restructures, or penalise employees for events entirely outside their control.
The $10 Million Lifetime Cap
Relevant consultation question: Question 6
The Lifetime Cap Must Be Reconsidered to Remain Meaningful for Employees in High-Growth Outcomes
Employee Ownership Australia understands the rationale for a cap on the IBCC’s benefits. However, innovation ecosystems are driven by a small number of exceptional successes. Employees and founders in genuine high-growth companies may reach the $10 million lifetime cap relatively quickly, after which near-nil-cost-base equity receives little benefit from indexation alone.
For employees in particular, the lifetime cap may operate harshly. An employee who has spent a decade building a single company, accepting below-market pay and bearing significant risk throughout, may find that the concession is exhausted by a single exit event. The cap as proposed makes no distinction between an employee’s reward for years of productive effort and a passive investor’s return on capital.
The Consultation Paper also suggests that the $10 million cap is structured as a per individual lifetime cap, rather than a cap that applies separately in respect of each start-up in which an individual may hold an interest. This structure discourages successive innovative investment and operates against the behaviours which the IBCC seeks to promote. Treasury should consider a per-company cap which enables companies to attract and retain employees with proven success. 
Employee Ownership Australia recommends that Treasury also consider:
· indexation of the cap to maintain its real value over time;
· tapering relief above the cap rather than a hard cliff-edge;
· separate caps or treatment for employees and founders versus external investors, recognising the different nature of their contribution; and
· preservation of a partial discount above the cap for nil or low-cost-base founder and employee equity, where indexation provides no meaningful relief.
Trust Minimum Tax and Ongoing Consultation
Employee Share Trusts and Employee Ownership Trusts Must Be Excluded from Any Future Trust Minimum Tax
Consistent with its submission of 9 June 2026 to the Senate Economics Legislation Committee, Employee Ownership Australia reiterates that employee share trusts and genuine employee ownership trusts should be expressly excluded from any future discretionary trust minimum tax.
These structures serve a fundamentally different economic function from the discretionary trust arrangements at which that measure is directed. They exist solely to facilitate employee equity participation and do not produce the income splitting, CGT deferral or tax arbitrage outcomes that the trust minimum tax is intended to address.
Treasury Must Commit to Targeted, Ongoing Consultation with Employee Ownership Stakeholders
The interaction between the IBCC, the broader CGT reforms, Division 83A, the trust minimum tax, and the full range of employee share scheme arrangements is complex and consequential. Errors in design will have immediate and material adverse effects on employee equity participation across the Australian economy.
Employee Ownership Australia recommends that Treasury commit to targeted, ongoing consultation with Employee Ownership Australia, employers, professional advisers and scheme administrators before finalising ESS-related settings within the IBCC legislation or any associated subordinate legislation or guidance.
The current consultation period of approximately three weeks is insufficient for stakeholders to fully assess the implications of the proposed regime for the breadth of employee share scheme arrangements in operation across Australia.
Summary of Recommendations
Employee Ownership Australia recommends the following amendments and policy adjustments:
	
1.	Retain the existing start-up employee share scheme concession, including its associated discounted capital gains tax treatment, as a standalone regime that is not subject to the eligibility criteria, investment caps or ownership limits applicable to the IBCC. This is Employee Ownership Australia’s foremost and most strongly held recommendation in this submission.
2. 	If the existing start-up concession is amended or replaced, fully grandfather — as an essential minimum protection — all qualifying employee share scheme interests issued before the Budget announcement, with the existing capital gains tax treatment continuing to apply.
3.	Redesign the IBCC to treat employee share scheme interests as a central design consideration, with specific accommodation of the ESS regime’s multi-event architecture.
4.	Preserve the current tax treatment for employee share scheme interests issued under the $1,000 exemption, without imposing the IBCC’s compliance obligations on those arrangements.
5.	Include integrity rules ensuring that grandfathered employee share scheme interests retain their grandfathered status where options or rights are exercised or converted into shares, treating the original interest and the resulting share as a single continuing asset.
6.	Introduce specific rules for employee share trusts, covering acquisition from existing shareholders, warehousing, allocation, forfeiture, reallocation, trustee disposals and beneficiary-level qualification.
7.	Introduce a binding, company-level certification pathway (administered by DISR or equivalent) as a primary innovation qualification mechanism, with an objective points-based alternative.
8.	Reject private rulings as a scalable substitute for certification.
9.	Provide safe harbours for founders and early employees where innovation status cannot be demonstrated at the time equity is first issued.
10.	Expressly preserve existing ESS interests issued before 1 July 2027 under the start-up concession, without requiring retrospective proof of innovation status.
11.	Test IBCC eligibility at grant (not exercise) for options and rights, so that employees are not penalised because the company subsequently grows beyond eligibility thresholds.
12.	Reduce the holding period to three years for employees, aligned with the existing start-up concession, with carve-outs for events outside employees’ control.
13.	Provide continuity rules so that Division 615 restructures and Subdivision 124-M scrip-for-scrip rollovers preserve IBCC status and do not reset holding periods.
14.	Reconsider the $10 million lifetime cap, including a per-company cap, indexation, tapering, and separate treatment for employees versus investors.
15.	Expressly exclude employee share trusts and genuine employee ownership trusts from any future trust minimum tax.
16.	Commit to targeted, ongoing consultation with Employee Ownership Australia and other employee ownership stakeholders before finalising ESS-related settings.
Conclusion
The IBCC Is a Necessary but Incomplete Measure
Employee Ownership Australia welcomes the IBCC as a constructive step towards preserving meaningful tax support for innovation. However, the concession as presently framed does not adequately accommodate the realities of employee share schemes, employee share trusts, or the multi-event architecture of the existing ESS rules.
Employee Ownership Australia respectfully but firmly urges Treasury to give priority to retaining the existing start-up employee share scheme concession as a standalone regime or, at minimum, to fully grandfather all existing interests. This is the single most consequential design choice for the future of employee ownership in Australia’s innovation economy.
The recommendations in this submission are directed at ensuring that the IBCC achieves its stated policy objective: supporting innovation, entrepreneurship and employee ownership. Without amendment, the concession risks delivering its benefits primarily to founders and external investors while leaving employees — who bear genuine risk and are essential to building innovative businesses — without meaningful tax recognition.
Employee Ownership Australia stands ready to assist Treasury with further consultation on these matters and would welcome the opportunity to provide additional technical input as the legislation is developed.
Given the breadth and complexity of the issues raised, Employee Ownership Australia respectfully requests that Treasury allow adequate time for further stakeholder engagement on ESS-related aspects of the IBCC before finalising the legislation.

Yours faithfully,


Andrew Clements
Chair
Employee Ownership Australia
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